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FIRST AMENDMENT AND CHILD PROTECTION GOALS
I. INTRODUCTION: PARALLEL CONCERNS ABOUT VIDEO GAME
VIOLENCE AND DIVERGENT REACTIONS
Faced with similar concerns in recent years about the potential harmful
effects on juveniles of increasingly popular violent interactive video games,
the United States and the Federal Republic of Germany have had significantly
different responses. Where Germany has expanded its already extensive legal
regulation of media deemed harmful to minors to include new technology and
has completely restructured its enforcement system, American courts have
repeatedly sent the message that regulation of access to violent video games
impinges unconstitutionally on free speech rights and that the government has
no obligation to take positive steps to support parental supervision in this
context.
In the late 1990s in America, a rash of school killings committed by teenage
perpetrators known to have been heavy consumers of violent video games1
inspired a plethora of initially inconclusive research studies into the effects of
media violence on children.2 But, at the height of public concern about school
shootings, ten bills introduced into state legislatures, aimed at curtailing
children's exposure to video game violence, were not passed.' Since then, the
coarsening of society has remained a prominent topic of public discourse and
a significant body of empirical evidence pointing to deleterious effects on
children of exposure to violent interactive games has accumulated.4 These
studies have prompted an abundance of new bills proposed at the state level
that target video games with graphic violent or sexual content.5
See William Li, Note, Unbaking the Adolescent Cake: The Constitutional Implications
oflmposing Tort Liability on Publishers of Violent Video Games, 45 ARIZ. L. REV. 467,467-70
(2003). Thirteen-year-old Mitchell Johnson, who used to rent "Mortal Kombat," a brutal
fighting game, opened fire on students as they evacuated his junior high school due to a fire
alarm and, along with an eleven-year-old accomplice, killed four girls and a teacher, and injured
ten other people. Michael Carneal, who had practiced hunting down and shooting virtual
enemies playing "Quake," "Doom," and other violent video games, opened fire on a prayer group
at his school, killing three girls and wounding five people. Eric Harris and Dylan Klebold, both
excessive consumers of violent video games, killed twelve students and a teacher, injured
twenty-three others and then committed suicide at Columbine High School. Id.
2 See Clay Calvert, Violence, Video Games, and a Voice of Reason: Judge Posner to the
Defense of Kids' Culture and the First Amendment, 39 SAN DIEGO L. REV. 1, 21-26 (2002).
3 Kevin E. Barton, Note, Game Over! Legal Responses to Video Game Violence, 16 NOTRE
DAME J.L. ETHICS & PUB. POL'Y 133, 153 (2002).
4 See infra pp. 766-767.
' See International Game Developers Association, http://www.igda.org/censorship/
lobbying.php (last visited Apr. 8, 2006). At the federal level, Representative Baca of California
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The prospect of such legislation passing and surviving judicial scrutiny,
however, seems remote because of the precedents set in two important appeals
court cases in which injunctions against municipal ordinances restricting
children's access to violent video games were upheld, citing constitutional
considerations.6 At this point in time, children's access to games that urge
them, for example, to practice marksmanship on anthropomorphic victims, kill
policemen, and run down prostitutes is subject only to the limitations set by
parents informed (or not) by a ratings system designed and entirely regulated
by the for-profit industry that creates the games.
As in the United States, a school shooting incident in Germany and the
lurid nature of crimes committed there in recent years by teenagers fed on a
steady diet of extremely violent video games, have raised questions about the
role new technology plays in encouraging minors to live out brutal fantasies.7
Extensive discussions in the federal and state governments, which included
input from educators, as well as manufacturers and distributors of media, and
resulted in cross-party unity on the issue, preceded the modernization of child
protection measures in Germany.8 Despite a burgeoning market in video
games, their widespread popularity,9 and strong constitutional free speech
provisions,' ° the German federal government acted swiftly, passing the
comprehensive Protection of Young Persons Act that embeds the media sector
has accumulated forty sponsors for legislation to protect children from video game sex and
violence. Protect Children from Video Game Sex and Violence Act of 2003, H.R. 669, 108th
Cong. (2003). This bill would have penalized the sale and the attempt to sell to minors at retail
and rental outlets "any video game that depicts nudity, sexual conduct, or other content harmful
to minors." Id. Harmful content is defined in the act to include "graphic violence." Id.
6 See infra pp. 764-766.
Richard Bernstein, Crimes Most Outlandish, but Why in Germany?, N.Y. TIMES, Feb. 11,
2004, at A4, available at 2004 WLNR 4537312. See also Joachim von Gottberg, Erfurter
Amoklauf beschleunigt Jugendschutzreform. Neue Regelungen k6nnten Anfang 2003 in Kraft
treten, 21/2002 TV-DISKURS 4, http://www.mediaculture-online.de/fileadmin/bibliothek/gottberg
_jugendschutzreform/gottberg-jugendschutzreform.pdf (referring to a shooting incident in
Erfurt, Germany in which a nineteen-year-old returned to his former school and killed sixteen
people).
' Interview by Stefan Krempl and Peter Schmitz with Peter Ruhenstroth-Bauer,
Staatsekretdr des Bundesministeriums im Bundesministerium ffir Familien, Senioren, Frauen und
Jugend [State Secretary of the Federal Ministry for Families, Seniors, Women, and Youth],
HEISE-ONLINE, May 6, 2003, http://www.heise.de/ct/aktuell/meldung/36626.
9 Verband derUntehaltengssoftware Deutschlands [hereinafter VUD], www.vud.de (follow
"Softwaremarket" hyperlink) (last visited Apr. 15, 2006). Germany has the second largest
market for computer and video games in Europe with sales of 1.3 billion euros in 2004. Id.
10 GRUNDGESETZ [GG] [Constitution] art. 5 (F.R.G.).
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into the overarching legal framework of child protection and imposes
significant regulations regarding the access of minors to its market." The Act,
thereby, firmly establishes Germany as the country with the strictest
regulations in Europe, despite the fact that the rate of juvenile crime is lower
in Germany than in neighboring countries. 2
This Note compares the approaches taken by Germany and the United
States to protect children from violent interactive video games, in terms of the
concepts of free speech, industry self-regulation, government enforcement,
parental control, and children's rights, with particular attention to the balance
struck between free market values and free speech imperatives on the one
hand, and the dignity and well-being of minors on the other. A comparison of
the two legal approaches provides new perspectives on both the obstacles
faced by American proponents of legal protection of children from extremely
violent interactive games and the possibilities for reconfiguring First
Amendment jurisprudence to address the needs of minor children. The
German model of balancing child protection concerns against free speech
protections will be discussed first, in order to provide a backdrop against
which to view recent proposals in the United States that seek to incorporate
value balancing into First Amendment jurisprudence for the benefit and
protection of children.
II. THE GERMAN APPROACH TO REGULATING MINORS' ACCESS TO
HARMFUL MEDIA
A. Historical Background
The concern that young people are particularly susceptible to negative
influences of modern media is not new in German culture. At the turn of the
twentieth century, politicians and pedagogues in Germany took aim at ethical
Jugendschutzgesetz [Protection of Young Persons Act], July 23, 2002, BGBI.I at 2730,
2002 at 476 (F.R.G.) (English version available at http://www.bag-jugendschutz.de/PDF/JuSch
G%20End.pdf) [hereinafter JuSchG]. Jugendmedienschutz-Staatsvertrag [Youth Media
Protection Federal State Contract], April 1, 2003, BGB 1.1, 2003 at 476 (F.R.G.) [hereinafter
JMStV]. This measure has been codified in all federal states.
12 INTERESSENVERBAND DES VIDEO- UND MEDIENFACHHANDELS IN DEUTSCHLAND, E.V.
[Video and Media Trade Interest Group, Inc.], JUGEND UND GEWALTMEDIEN 11 (Feb. 2003),
http://www.ivd-online.de/jugendschutz/index.html (follow "Gewalt in den Medien" hyperlink;
then follow "Memorandum: Jugend und Gewaltmedien" hyperlink) [hereinafter IVD, JUGEND
UND GEWALTMEDIEN].
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decline, cultural impoverishment, and criminality, which they attributed widely
to the advent of mass media.13 Following World War I, so-called "battle
groups" organized to protect children from depravity in books, movies, the
daily press, and theatrical performances, 14 and the interwar years saw the first
use of legal censorship on behalf of children. 5 A moral alliance of Catholic
and Protestant churches, as well as large numbers of associations for public
morality, banded together with conservative politicians and educators to try to
control the mass circulation of "trash and filth" literature. 16
While the constitution of the fragile interwar democracy had ruled out
censorship in principle, it allowed for special statutes to regulate perceived
depravity in modem media, including the Harmful Publications (Young
Persons) Act, which was passed in 1926.17 The three years of deliberations in
the German Parliament prior to its enactment reflected divisions in attitudes
toward censorship and disagreements about the meaning of "trash and filth"
literature." The Act, however misguided and ineffectual 9 it may seem in
retrospect, illustrates the type of compromise Germans have been willing to
make, accepting a degree of censorship in order to promote the goal of
fostering the healthy development of young people. Although the particular
worries about aesthetically inferior "dime novels" which prompted passage of
the 1926 Act, now appear quaint, the alarm regarding the symptoms of
abruptly changing social attitudes and moral values resurfaces in every new
period.2"
Despite the negative experience of totalitarian control of media during the
Nazi dictatorship, public willingness to regulate availability of media to
children reasserted itself in a different form and context after World War II.
Postwar wariness regarding governmental control of political speech, artistic
creation, and scientific research led to the strong constitutional protections of
i" Christine Ketzer, Die Situation des Jugendmedienschutzes in Deutschland nach der
Kommerzialisierung des Internets § 3.2 (1999) (unpublished M.A. thesis, Universitit zu K61n),
http://www.ailis.de/-ketzer/.
14 Id.
15 Id.
6 Klaus Petersen, The Harmful Publications (Young Persons) Act of 1926. Literary
Censorship and the Politics of Morality in the Weimar Republic, 15 GERMAN STUD. REv. 505,
505-06 (1992).
17 Id. at 506.
1s Id. at 510.
19 Id. at 517. In the end, only a small number of publications were banned under the Act.
Id.
10 BRUNO NIKLES ET AL., JUGENDSCHUTZRECHT 4 (2003).
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speech laid out in Article 5 of the Constitution of the Federal Republic of
Germany, known as the Basic Law.21 Yet, while the Basic Law bans
censorship in general, Article 5 allows for significant limitations on free
speech, intended, notably, to combat the potential for political extremists to
manipulate the public psyche and to give force to child protection laws. 22
B. Media Pedagogy
Media pedagogy in Germany recognizes that over time attitudes toward the
nature of the harm emanating from the media and the relationship of children
to media content changed.23 Early research on the psychological effects of film
promoted the notion that educational and legal steps must be taken to protect
children and adolescents from manipulation and negative influences emanating
from the flood of images and the unreality of film, and, later, television
productions. 24 But attitudes in Germany toward the place and function of the
media in society and the dangers posed to children shifted notably in the
second half of the twentieth century. Emphasis on prevention of harm gave
way by the 1960s to a more critical reception of media and to concern about
training users to make sensible use of it.25 Through the influence of the
Frankfurt School of critical theorists, the political and economic functions
served by the media and their capacity for manipulation in an age of media
conglomerates gained attention in the 1970s. 26 In recent decades media
pedagogy has focused more generally on the individual in his societal context
and, in the area of child protection, new emphasis has been placed on
2 GG art. 5. This Note concerns itself with the law of the Federal Republic of Germany
(F.R.G.), founded in 1949 in the Western zone of occupied Germany, which has been the law
of all Germany since the dissolution of the German Democratic Republic in 1990 and its
incorporation into the F.R.G.
22 GG art. 5, Abs. [para.] 2 ("These rights find their limitations in the directives of the
general laws, the legal provisions for the protection of youth, and in the right of personal
honor.").
23 See, e.g., JORGEN HUTHER & BERND PODEHL, GESCHICHTE DER MEDIENPADAGOGIK
(2005), available at http://www.mediaculture-online.de (follow "Bibliothek" hyperlink; then
follow "Medienpidagogik" hyperlink; then follow "Geschichteder Medienpadagogik"
hyperlink).
24 Id. at 4-7.
25 Id. at 8-9.
26 Id. at 10-11.
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communicating insights about the dangers and risks posed by exposure to
media.27
This coheres with the general government policy enunciated in the Child
and Youth Welfare law, which affirms the autonomy, critical powers, and
individual responsibility of minors toward themselves and others, and, at the
same time, recognizes the need to develop these capacities.28 In contemporary
media pedagogy the juvenile consumer of media products is viewed less as a
victim, susceptible to negative influences, than as an active user, who requires
training in order to maintain a healthy relationship to media.29 Accordingly,
a significant component of the government strategy in the new child protection
laws passed in April of 2003 is focused on educating parents and juvenile
consumers of media.
IH. THE PROTECTION OF YOUNG PERSONS ACT
A. General Framework
The reorganization of Germany's child protection scheme which was
completed in April of 2003 aimed to reduce the quantity of laws, clarify
spheres of responsibility, and improve coordination among different
institutions that are concerned with media.3' The resulting Protection of
Young Persons Act, which encompasses a wide range of issues beyond media,
including tobacco and alcohol use, lays the basis for enforcement of a rating
system overseen by independent nongovernmental regulatory boards. 3' The
affiliated State Contract provides a unified legal basis and consistent protection
standards among Germany's sixteen federal states and ensures cooperation
between the federal government and the states in matters of electronically
disseminated media.32
27 Ketzer, supra note 13, § 3.7.
28 Sozialgesetzbuch [SGB] [Social Insurance Code], Dec. 27, 2003, BGB 1.1 at 3022, Ch. 8,
§ 14(2) (F.R.G.). This section of the Social Insurance Code references the goal of "enabling
young people to protect themselves from endangering influences and leading them to develop
critical abilities, the capacity for decision-making, and responsibility for themselves as well as
responsibility towards their fellow people." Id.
29 HOTHER & PODERL, supra note 23, at 10.
30 Gottberg, supra note 7, at 2.
"' See generally JuSchG, July 23, 2002, BGB 1.1 at 2730, 2003 I at 467 (F.R.G.).
32 See generally JMStV, April 1, 2003, BGB 1.1, 2003 at 476 (F.R.G.).
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To facilitate regulation, the child protection law distinguishes between two
general types of media, Telemedien (telemedia), which can be broadcast or
conveyed digitally, and Trdgermedien (carrier media), which include media
products from books to video games that can be sold in units.33 Other
important innovations include the expansion of the competencies of the
Bundesprtifstelle ffir jugendgefdhrdende Medien (Federal Department for
Media Harmful to Young Persons) (Federal Department) to cover all new
media with the exception of radio. Computer and video games are now subject
to the same scrutiny devoted to movies and videos, and industry self-regulation
now draws in the full range of media providers.34
B. Regulated Self-Regulation
Within a framework of government oversight, the Protection of Young
Persons Act of 2003 creates a system of regulated self-regulation that builds
on previous efforts of the entertainment software industry to establish a rating
system for interactive media. Traditionally, the federal states have maintained
authority over cultural matters, but the new law asserts a substantial
supervisory role for the federal government in regard to youth media
protection. Federally controlled constitutive bodies oversee implementation
of the law. In addition to the Federal Department, which is responsible for
producing a list of items considered harmful to minors for the purposes of
banning them, a Commission for Youth Media Protection, which works with
the media institutions of the federal states to insure that the regulations set up
in the State Contract are upheld, has also been established.35 The Commission
provides the framework within which the system of regulated media self-
regulation functions. Made up of six directors of media institutions in the
federal states, four experts appointed by the youth bureaus of the federal states,
and two appointed by the federal government, the Commission maintains
oversight of the private regulatory boards in conjunction with the media
institutions of the several federal states.36
'3 JuSchG § 1, Abs. [para.] 1.
3 For an overview of the historical development in this area, see NIKLES ET AL., supra note
20, at 15-16.
" Bundesprnifstelle Mrjugendgefdhrdende Medien [Federal Department for Media Harmful
to Young Persons] [hereinafter BundesprUfstelle], JuSchG § 18; Kommission fur
Jugendmedienschutz [Commission for Youth Media Protection], JuSchG § 16. There are fifteen
state media institutes for sixteen Lander [federal states]; Berlin and Brandenburg share one.
36 The most important of these regulatory groups are the Freiwillige Selbstkontrolle
2006]
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The Commission requires the regulatory boards to have adequate personnel
and to be materially equipped to perform their functions; it also insists that
their evaluators are independent and that the relevant societal groups are
represented in their committees.37 The media institutes of the Ldnder (federal
states) formally recognize the regulatory boards for a specified period of time
and can revoke their licenses if their practices are found to violate the legal
regime for protection of minors.38 The regulatory groups are meant to act
preventively, in accordance with objectives set out in the law regarding
protection of minors. Despite the ultimate accountability of industry to
government, the government's approach to self-regulation appears to place
trust in the capacity of these boards in regard to self-organization and
willingness to cooperate. They establish boundaries, for example, before a
program is broadcast or before a posting on the internet.39
The software entertainment industry in Germany had already begun efforts
at self-regulation as early as 1994. Under the auspices of a prominent trade
organization, the Verband der Unterhaltungssoftware Deutschlands, e. V.
(VUD) (Entertainment Software Association of Germany, Inc.), the
Unterhaltungssoftware Selbstkontrolle (USK) (Entertainment Software Self-
Regulatory Board) was founded, which initiated a voluntary ratings program
that evaluated 15,000 games in the period from 1994-2005 .4' The VUD, which
counted among its members almost all important firms, game publishers and
distributors, public relations agents and other service providers, portrayed
itself on its official website as a partner with the government. 41 According to
Fernsehen [Voluntary Self-Regulation Board for Television]; the Freiwillige Selbstkontrolle
Filmwirtschaft [Voluntary Self-Regulation Board of the Motion Picture Industry]; and the
Unterhaltungssoftware Selbstkontrolle [Entertainment Software Self-Regulatory Board]
[hereinafter USK], and the newest addition, the Freiwillige Selbstkontrolle Multimedia
[Voluntary Self-Regulatory Board for Multimedia].
37 Michael Ridder, Die Folgen von Erfurt; Ffir Computerspiele gilt seit April der gleiche
Jugendschutz wie fir Filme-zum i4rger vieler Fachzeitschriften, FRANKFURTER RUNDSCHAU
(F.R.G.), April 11, 2003, at 14.
3 Roland Bornemann, Der Jugendmedienschutz-Staatsvertrag der Ldnder, 56 NEUE
JURISTISCHE WOCHENSCHR]Fr [N.J.W.] (F.R.G.) 787, 790-91 (2003); JMStV § 14, Abs. [para.]
1,20.
39 Interview with Wolf-Dieter Ring, President of the Bavarian State Organization for New
Media (later Director of the Commission for Youth Media Protection), Wir betreten Neuland,
SUDDEUTSCHE ZErrUNG (F.R.G.), April 2, 2003, at 23.
40 VUD, http://www.vud.de (last visited Apr. 15,2006); USK, Statistik, http://www.usk.de
(follow "Statistik" hyperlink) (last visited Apr. 15, 2006).
" VUD, http://www.vud.de (follow "Der Verband hat seine inhaltliche Arbeit eingestellt"
hyperlink) (last visited Apr. 15, 2006).
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its own estimation, the VUD functioned during its ten year existence as an
informed and objective advisor of parliamentary committees and government
ministries, and has asserted that it "always supported age-appropriate use of
games. 42
The rating system used by the regulatory groups has been made binding
under the Act.43 It is a relatively straightforward system, which does not
distinguish between types of content, except in defining age-appropriateness."
There are five classifications: approved with no age limitation; approved for
age six and above; approved for age twelve and above; approved for age
sixteen and above; and not approved for minors.45  The regulatory
organizations are responsible for both evaluating media products and insuring
that they are properly labeled before they hit the market.46 The use of color
labels makes identification of the age level easy.47
The video industry organization refers cordially to the new regulations put
in place through the new youth protection law as the "legal anchoring" of this
previously voluntary rating system. 48 Not everyone is delighted with the
supervision, however. The Verband der Privatsender (Union of Private
Broadcasters) has called the system "castrated self-regulation." 9 More
philosophically, the head of the USK, Klaus-Peter Gerstenberger, postulates
that one day the classification of digital media according to age
appropriateness will seem as absurd as an age classification for the 80,000 new
books that are introduced to the market each year.5 ° He attributes the
usefulness of the system to its capacity to provide orientation to a public
lacking an overview of the market. 1 Considering that 2,686 game titles were
screened in 2005 by the USK,52 providing orientation seems like a worthy goal,
indeed.
42 Id.
41 JuSchG § 14, Abs. [para.] 2.
"Id.
45 Id.
46 Id. Abs. [para.] 6.
41 USK, Wilkommen bei der USK, http://www.usk.de/ (last visited Apr. 8, 2006).
48 Id.
49 Interview with Wolf-Dieter Ring, supra note 39 (quoting the Union of Private
Broadcasters).
'0 Interview by Oliver Kl6s with Klaus-Peter Gerstenberger, head of the USK since 1998,
Mehr Verstdndnis fyr Shooter. Jugendschutz bei Videospielen in der Praxis, ZDFONLINE
(F.R.G.), Dec. 7, 2003, http://www.zdf.de/ZDFde/inhalt/1/0,1 872,2087009,00.html.
51 Id.
2 USK, Statistik, supra note 40.
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C. Market Restrictions Under the Protection of Young Persons Act
Despite the general constitutional ban on censorship, the German
government is not restrained from banning the advertisement, dissemination
and sale of media products to children after they have entered the market, as
the Basic Law limits freedom of expression under Article 5 in relation to legal
regulations for the protection of minors.53 The Federal Inspection Bureau
applies two broad classifications to the categories of telemedia and carrier
media:jugendbeeintrdchtigend (detrimental to youth), which implies the need
for labeling as well as access and sales restrictions, and jugendgefdihrdend
(harmful to youth), which signals the need for stricter controls.54 Section 18
of the Protection of Young Persons Act lists the types of content that could
lead the Federal Department to place a media product on its harmful media
index." The main focus of attention is on the following broadly sketched
areas: violence, glorification of Nazi ideology, racial hatred, and "sexual-
ethical disorientation."" Beyond the information given in the law, the past
practices of the Federal Department flesh out what is deemed index-worthy."
Thus far, no stringent systematization is detectable, although there is a
noticeably strong focus on first-person shooter games.5" Where there is
excessive visual violence or violence is the exclusive content of the game,
indexing appears more probable.59
Offers to children to purchase such media or distribution without an
exchange of money are illegal.60 Indeed, the law goes further and makes media
services liable for failure to prevent children's potential physical or electronic
access to media categorized as harmful.61 No exception is made in such cases
5 JuSchG § 15, Abs. [para.) 1; GG art. 5, Abs. [para.] 2.
4 JuSchG § 15, Abs. [para.] 1 (enumerating the categories under the designation
jugendgefdhrdend).
55 Id. § 18.
56 Id. See also Bundesprifistelle, Was istjugendgefdhrdend?, http://bundespruefstelle.de/bpjm/
JugendmedienschutzlLndizierungsverfahreu/begriff-der-jugendgefaehrdung.html (last visited Apr.
15, 2006) (summarizing the relevant categories).
s' Bundesprijfstelle, supra note 56.
s Andreas Lober, Jugendgefdihrdende Unterhaltungssoftware - kein Kinderspiel.
Voraussetzungen und Rechtsfolgen der Indizierung jugendgefdhrdender Computerspiele, 18
COMPUTER UND REcHT 397, 400 (2002) (F.R.G.).
59 Id.
60 JuSchG § 15.
61 NIKLES ET AL., supra note 20, at 118-19.
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for the presence of a parent or a guardian.62 As an extra measure of security,
the law bans carrier media that are "severely harmful to minors" on the basis
of their contents alone, whether or not they have been included on the index.63
These are contents that fall into the following categories: Nazi propaganda;
glorification of violence; incitement to criminality; propaganda; glorification
of war; depictions of people who are dying or suffering where there is no
dominating justifiable interest in this form of reportage; and portrayals of
children and teenagers in unnatural, sexually suggestive poses.' There is also
a "kitchen sink" category for contents that "obviously have the potential to
severely endanger the development of children or teenagers into responsible
personalities capable of contributing to community life."6 5
These ostensibly severe restrictions are mitigated by a noteworthy
innovation in the law, namely, provisions allowing for reconsideration of
decisions to include items on the censorship index.66 Media can be expunged
from the index when the conditions supporting censorship are no longer met,
and after twenty-five years, the censorship of an item automatically loses
effect.67 These provisions, designed evidently to assuage concerns about
censorship, allow the law to incorporate new insights about the relationship
between children and media violence, without the necessity of reconfiguring
the regulatory structure.
D. Enforcement of Youth Media Protection
The new law broadly disseminates responsibility for upholding the
objectives of child protection while closing off opportunities to misapply or
ignore the law. Sections 27 and 28 of the Protection of Young Persons Act lay
out the penalties which apply for production, distribution, advertising, or
allowing a child to play a video game in contravention of the law.68 Whoever
makes telemedia with content classified as detrimental to minors available to
the general public, must appoint a Jugendbeauftragter (youth protection
officer), unless the company has fewer than fifty employees or receives fewer
than ten million hits a month in the case of an internet provider or,
62 Id.
63 JuSchG § 15, Abs. [para.] 2.
64Id.
65 Id.
66 Id. § 25.
67 Id. § 18, Abs. [para.] 7; Gottberg, supra note 7, at 6.
61 JuSchG §§ 27, 28.
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alternatively, participates in a voluntary self-regulation organization.69 The
youth protection officer is both an ombudsman for the user and an advisor to
the seller or provider in regard to legal questions concerning the child
protection laws.70 In this way, both media entrepreneurs and regulatory
organizations can act preventively to further the goals of child protection.7'
Ultimately, however, retailers are also responsible for controlling children's
access to age inappropriate products in their stores, and are subject to
significant sanctions for failing to do so. If a violation is uncovered, the media
institute of the relevant federal state can initiate an official complaint or fine
procedures. 72  A fine of up to 50,000 euros has been set for retailers,
wholesalers, and event organizers who violate the Act.73 For example, a
retailer cannot rent or sell a Playstation game that is permissible for children
sixteen or older to a twelve-year-old without incurring a fine.74 The burden of
restricting access, not just posting relevant signs, is on the owner of a video
game arcade as well; supervision of the game area is required unless there are
only games rated acceptable for age six and below.75 One distinct weakness
of the new law is its failure to elucidate how a retailer can distinguish between
children who are eleven or twelve, for instance, when they are not required to
carry identification.
E. Parental Control and the Educative Function of the Law
Despite the severity of its enforcement measures, the Federal Department
emphasizes the pedagogical role of the law. It envisions a preventive role for
itself in contributing to the process by which children and adolescents learn to
interact responsibly with media by making information available and
increasing public sensitivity to the role of media in children's lives.76 Yet,
deference to parental control occurs in a few areas of the law. There is an
implicit recognition that parents may buy games for their children that are not
deemed age-appropriate under the current rating system and may allow their
69 Bomemann, supra note 38, at 790; NIKLES ET AL., supra note 20, at 222.
71 JMStV § 7, Abs. [para.] 3.
71 Id. Abs. [para.] 1.
72 Interview with Wolf-Dieter Ring, supra note 39.
13 JuSchG § 28, Abs. [para.] 5.
7' Ridder, supra note 37, at 14.
75 NIKLES ET AL., supra note 20, at 59.
76 See Bundesprfifstelle, General Information, http://www.bundespruefsetlle.de/bpjm/
information-in-english.html (last visited Apr. 8, 2006).
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children to play them at home without fear of incurring fines,77 just as children
can go to movies deemed inappropriate by the ratings, so long as they are
accompanied by a parent or a person exercising parental power.78
The task of both the Commission and the regulatory groups is to inform
parents, educators, and young people about the rating system and the laws, as
well as the effects of media consumption on children. The Commission is
linked to a web site, www.jugendschutz.net, which provides internet-related
information about research developments in the area of child media protection.
The web site host also patrols the internet in search of violations of the
Protection of Young Persons Act, and maintains a web site hotline designed
to relay citizen complaints about infractions of the law.79 Web sites operated
by the regulatory groups are another important source of information about the
law and the rating system .so
IV. THE AMERICAN APPROACH TO (NOT) SHIELDING MINORS FROM
VIOLENT VIDEO GAMES
A. The Current Situation
Campaigns against media that allegedly threatened to undermine the morals
of youth in America have engaged society throughout the history of the United
States,8 as they have in Germany. Despite the negative historical experience
of censorship in Germany, the specter of censorship has loomed larger in
America when it comes to children. Where German jurisprudence has
concerned itself with establishing the conditions under which a democratic
society can flourish and has viewed the access of an unregulated entertainment
industry to impressionable minds as a threat to free speech in this sense, the
American legal approach tends to regard free speech as an absolute, much to
77 See IVD, JUGEND UND GEWALTMEDIEN, supra note 12, at 11, for a discussion of the
debate regarding parental responsibility preceding passage of the law.
78 See JuSchG § 1, Abs. [para.] 4, for a definition of persons with parental power.
71 See Jugendschutz.net, http://www'jugendschutz.net/jugendschutz-net/Auftrag/index.html
(last visited Apr. 8, 2006).
80 See, e.g., USK, supra note 47.
8 See Catherine J. Ross, Anything Goes: Examining the State's Interest in Protecting
Children from Controversial Speech, 53 VAND. L. REV. 427, 442-46 (2000); see also Gregory
K. Laughlin, Playing Games with the First Amendment: Are Video Games Speech and May
Minors'Access to Graphically Violent Video Games Be Restricted?, 40 U. RICH. L. REv. 481,
545 n.7 (2006).
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the benefit of a wealthy and influential sector of the economy, the electronic
game software industry. Although courts were at first reluctant to extend First
Amendment protection to video games in their early incarnations, because any
communicative or expressive element they contained was deemed
inconsequential, a later line of cases endowing them with First Amendment
protection has inhibited regulation of their sale to minors.8 2 The fate of a
recently passed California law is illustrative of the current situation. Signed
by Governor Arnold Schwarzenegger amidst great media attention, the law
would make it a crime to rent or sell games that depict serious injury to human
beings in a manner that is especially heinous, atrocious, or cruel to people
younger than eighteen and would impose a fine of $1000 for violations in the
labeling or sale of such games.83 Scheduled to take effect on January 1,2006,
the law was promptly and predictably blocked by a preliminary injunction won
by entertainment software trade groups, following a pattern described by one
civil liberties advocate as: "law passes, gets challenged, gets struck down.
Rinse, lather, repeat."84
This situation raises questions about whether the concerns repeatedly
brought to the fore of public discussion through proposed legislation can be
addressed by industry self-regulation, and, if not, how barriers to upholding
effective legislation can be overcome. Arguments in favor of regulating
violent video games in the interests of protecting minors have, of necessity,
focused on First Amendment issues, rather than particular concerns about the
development of young people. For some who believe that attempts to expand
the scope of government control in this area derive from "[a]dults' fear of
children's culture, 85 the emphasis on negative liberties guaranteed by the First
Amendment is sufficient, but others, as this Note will show, have identified a
need for stronger protections based on evolving conceptions of children's
rights and their place in free speech jurisprudence.
82 Patrick M. Garry, Defining Speech in an Entertainment Age: The Case of First
Amendment Protection for Video Games, 57 SMU L. REV. 139, 149 (2004).
83 For a discussion of California Assembly Bill 1179, see California State Assembly
Democratic Caucus, Press Release, Governor Signs Bill Protecting Children from Violent Video
Games, Oct. 14,2005, http://democrats.assembly.ca.gov/templates/ademmain.asp?articleid=297
&zoneid=7.
" Julie Tamaki & Chris Gaither, Judge Halts Limits on Game Sales to Kids, L.A. TIMES,
Dec. 23, 2005, at Al (quoting "one civil liberties advocate").
85 Calvert, supra note 2, at 16.
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B. Voluntary Self-Regulation of the Video Game Industry in the United States
The Entertainment Software Rating Board (ESRB), which independently
applies and enforces ratings, advertising guidelines, and online privacy
principles adopted by the industry, was established in 1994 when federal
regulatory legislation loomed on the horizon.86 Although the ratings regime
is purely voluntary, there exists a high degree of participation; since 1994,
more than 550 entertainment software publishers have submitted products,
virtually all games that are sold at retail are rated by the ESRB, and over 1,000
games per year obtain ESRB ratings."
Like the German rating system, ESRB distinguishes suitability by age
group, and the breakdown is similar: "EC" for Early Childhood (ages three and
older); "E" for Everyone (ages six and older); "T" for Teen (ages thirteen and
older); "M" for Mature (ages seventeen and older); "AO" for Adults Only (not
intended for persons under the age of eighteen).88 Additionally, ESRB's
system uses twenty-five content descriptors indicating elements in a game that
may have triggered a particular rating and may be of interest or concern.89
This information is useful, but there is no government oversight of the
organization, its standards, or its effectiveness; the Board develops its own
rules regarding labeling, marketing and product submission, monitors
compliance, and investigates violations.9" The capacity, or the will of the for-
profit entertainment software industry to regulate itself came under attack in
2000, when the Federal Trade Commission (FTC) published a study
commissioned by President Clinton, which indicated that "target marketing to
children of entertainment products with violent content is pervasive and
aggressive."'" Specifically, the study found that, "[o]f the 118 electronic
games with a mature rating for violence, 83 of those games, or 70 percent,
86 Li, supra note 1, at 469.
87 ESRB, Frequently Asked Questions, http://www.esrb.org/esrbratings-faqs.asp (last
visited Apr. 8, 2006); ESRB, About ESRB, http://www.esrb.org/about/index.jsp (last visited
Apr. 8, 2006).
88 Randolph Walker, Director of Marketing at ESRB, Testimony concerning the Dickerson
Monitoring Bill, H.B. 2595, Jan. 29, 2004, http://www.esrb.org/about/news/downloads/
rwtestimonyl_29_04.pdf. For examples of content descriptors, see also ESRB, Game Ratings
& Description Guide, http://www.esrb.org/ratings/ratings-guide.j sp (last visited Apr. 8, 2006).
89 ESRB, Game Ratings & Description Guide, http://www.esrb.org/ratings/ratings-guide.jsp
(last visited Apr. 8, 2006).
98 Id.
9' Statement of Chairman Robert Pitofsky on FTC Youth Violence Report Before the Senate
Commerce Committee, Sept. 13, 2000, www.ftc.gov/os/2000/09/pitoftestst.htm.
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were targeted to children under 17."'92 A document uncovered by the FTC also
referred to a target market for a video game as "males 17-34 due to M rating,"
while adding in parentheses that "(the true target is males 12-34)." 93
Enforcement of ESRB ratings policies in stores also appears problematic,
because it is sporadic. After years of criticizing the ESRB ratings and calling
for improvements in the system, the National Institute on Media and the
Family has concluded that "the system itself is beyond repair. The system
supposedly put in place to keep killographic games out of the hands of kids
seems to often produce the opposite results."'94 Although, recently, there has
been a steady increase in the number of stores that claim to have a policy
preventing children younger than seventeen from renting or buying mature-
rated games, employees are not always familiar with the official policies and
negligence in enforcement is a serious concern. 95 One "sting" operation in
2005 revealed that boys aged nine to sixteen were successful in 42% of
attempts to purchase mature-rated video games, and that the rate for girls was
46%, showing a disturbing increase over the previous year.96
Apparently in response to criticism, the ESRB has taken significant steps
in recent years to promote education about the rating system among retailers
and parents. 97 Nevertheless, issues remain about the targets the ESRB sets for
itself. For example, the introduction of more lifelike images to violent video
games has presented new challenges for the self-regulation system. Although
the ESRB added new categories in 2003 to distinguish the violence in cartoon-
style games from the graphic depictions in titles like Doom and Grand Theft
Auto: Vice City," parents still may not be getting enough information about the
degree of violence in electronic games. A Harvard University-sponsored study
of violence in video games published in 2005 in the Journal of the American
Medical Association revealed that 98% of games that the ESRB labels
appropriate for age thirteen and older contain intentional violence.99 Forty-two
92 Id.
93 Id.
9 National Institute on Media and the Family, Tenth Annual MediaWise Video Game
Report Card, Nov. 29, 2005, http://www.mediafamily.org/research/report-vgrc-2005.shtml
[hereinafter NIMF Report Card).
95 Id.
96 Id.
9' See id.
98 Technology Briefing Software: New Categories Added for Violent Games, N.Y. TmIEs,
June 27, 2003, at C3, available at 2003 WLNR 5668534.
" Eric Nagourney, Violent Games Teenagers Play, N.Y. TIMES, Apr. 6, 2004, at F7,
available at 2004 WLNR 5406645.
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percent show blood and 69% reward players for killing characters or require
them to kill.' The number of simulated deaths per hour in these games
averages 122. l" l There has also been a disturbing increase in violent content
in the mature-rated video games that is not revealed on the label. From the late
1990s until 2004, along with an increase in profanity and sexual content, the
level of violence increased 46%."o2
Making choices can become difficult due to the abundance of video games
on the market and a lack of uniformity in ratings standards across media
categories.'0 3 A Henry J. Kaiser Family Foundation study revealed that,
although nine out of ten parents think that media ratings are a good idea and
that parents generally are concerned about media content, many are not aware
of the different ratings and are confused about what they mean.l°4 Seventy-
eight percent support the creation of a single, universal ratings system that
would apply to all media.0 5 Furthermore, parents rely on enforcement of
ratings, as they may be unwilling or unable to supervise their children's
choices. Half of the parents in a recent survey said they did not allow their
children to play mature-rated games, while nearly two-thirds of the children
surveyed said they owned their own mature-rated game. 0 6 This gap is perhaps
best explained by the fact that only half of the parents say they were with their
children the last time a game was purchased. 7
A voluntary rating system for video games controlled by the entertainment
software industry can only function effectively to limit minors' access if the
industry applies marketing practices that support the ostensible objectives of
the system, if retailers understand and enforce the ratings, and if parents
inform themselves about content and choices. Although efforts have been
100 Id.
101 Id.
102 NIMF Report Card, supra note 94.
103 The Media Violence Labeling Act, S.2497, 106th Cong. (2000), introduced by Senator
John McCain, was intended to "provide for the development, use, and enforcement of an easily
recognizable system in plain English for labeling violent content in audio and visual media
products and services, and for other purposes." The proposed act foresees implementation of
a uniform rating system that would make parental supervision of media consumption easier. Id.
104 Henry J. Kaiser Family Foundation, Parents, Media and Public Policy: A Kaiser Family
Foundation Survey (2004), http://www.kff.org/entmedia/upload/Parents-Media-and-Public-
Policy-A-Kaiser-Family-Foundation-Survey-Report.pdf.
l0' Henry J. Kaiser Family Foundation, Key Facts: Parents and Media, July 7, 2003, http://
www.kff.org/entmedia/3353-index.cftn.
106 NIMF Report Card, supra note 94.
107 Id.
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made to address these concerns, industry self-regulation has not yet been
proven effective.
C. Constitutional Barriers to Restricting Children's Access to Interactive
Electronic Games
What prevents the United States from establishing government oversight
of the industry-sponsored video game rating system and creating standards and
enforcement measures to give it binding effect, as has occurred in Germany?
An analysis of this question begins properly with an examination of the
differing constitutional frameworks and traditions regarding free speech. The
German Basic Law sets forth an objective hierarchy of substantive values and
obligates the state to take steps toward their realization." 8 Free speech has a
dominant place in this scheme, but it is not an absolute value and is explicitly
subject to limitations placed upon it by the general laws, by child protection
measures, and by the right of personal honor. 09 In contrast, the U.S.
Constitution, embodies a value-neutral scheme of negative liberties upon
which the government may not infringe, and is silent on the issue of duties." 0
For both Germany and the United States, freedom of public discourse
represents a core value, but the two countries take widely differing approaches
to guaranteeing it."' In the case of broadcasting, for instance, the United
States permits regulation, while Germany's "Constitutional Court has
expressly required the legislatures to pass laws that are supposed to guarantee
objectivity of information, diversity of viewpoint, furtherance of democratic
values, and a certain measure of 'quality.' "112 State regulation has been
embraced in Germany's "militant democracy" as a means to "ensure that the
multiplicity of existing opinions is expressed through broadcast in tlie greatest
possible breadth and completeness.""'
In the German scheme, the constitutional right of free speech may be
trumped by a conflicting value that ranks higher in the constitutional hierarchy,
"0B Edward J. Eberle, Public Discourse in Contemporary Germany, 47 CASE W. RES. L. REV.
797, 800-01 (1997).
'" GG art. 5, Abs. [para.] 2.
110 U.S. CONST. amend. I.
I Eberle, supra note 108, at 798-99.
..2 Uli Widmaier, German Broadcast Regulation: A Model fora New First Amendment?, 21
B.C. INT'L & CoMP. L. REv. 75, 81 (1998).
113 Id.
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such as Article 1 human dignity or Article 2 personality rights.'14 This
balancing is well illustrated by the example of a 1980s legal ban on films,
"which depict gruesome or inhuman [acts] in a manner that violates human
dignity."" 5 The ban was directed against Neonazi propaganda, but because the
ban ascribed a definite media effect to films that portrayed violence, namely
that they violate human dignity," 6 and since human dignity is accorded
predominant status in the Basic Law hierarchy," 7 Article 5 speech protections
were made secondary for the purposes of interpreting the statute. Due to this
hierarchy, a broad basis for censorship was established without consideration
of whether a film could be considered a work of art entitled to free expression
protections. "'
Children's rights bring these balancing concerns into play, necessarily,
because German law regards childhood as a protected phase of life, in which
the government has a role in ensuring children's personal dignity and social
integration." 9 The state has an obligation to intervene where children are
threatened with harm, not only in the specific cases where children are
deprived in the familial home; the state also has the duty in a general sense to
support the realization of constitutionally grounded basic rights. ° In this
sense, the government has the authority to trump free speech rights in order to
protect and preserve the dignity of children.
In the U.S. Constitution, in contrast, there is no express pronouncement on
the place of child protection in the free speech regime. In Prince v.
Massachusetts, a case concerning school attendance, the Supreme Court
recognized that "the state's authority over children's activities is broader than
over like actions of adults," but did not go so far as to recognize a positive
right to protection."'2 The notion of the Constitution as a charter of negative
liberties pervades judicial thinking,'22 and explains in part the outcome of the
114 Eberle, supra note 108, at 806.
115 Stafgesetzbuch [StGB] [Penal Code], Fed. 25, 1985, as amended, § 131, 1.
116 Manfred Riepe, Lecture at the "Bodies that Splatter" Conference: Das Gespenst der
Gewalt: Zur Geschichte der Gewaltdebatte 5 (Apr. 26, 2003), http://www.mediaculture-online.
de/fileadmin/bibliothek/riepe-gewalt/riepe-gewalt.pdf.
117 GG art. 1 (guaranteeing the right to human dignity).
118 Riepe, supra note 116, at 5-6.
19 NIKLES ET AL., supra note 20, at 3-4.
12 Id. at 4. Human dignity and the right to development of an individual personality are
fundamental rights of children, as well as adults. GG art. 1, Abs. [para.] 2 (guaranteeing
respectively the right to human dignity and the right to development of personality).
121 321 U.S. 158, 168 (1944).
122 Tamar Ezer, A Positive Right to Protection for Children, 7 YALE HUM. RTS. & DEV. L.J.
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cases discussed below, which refuse to grant special protections to minors
from violent media.
D. Video Game Cases
Two influential appeals court cases illustrate some of the problems with the
current American resolution of the conflict between child protection and free
speech values. In American Amusement Machine Ass 'n v. Kendrick123 and
Interactive Digital Software Ass 'n v. St. Louis County,1 24 the Seventh and
Eighth Circuit Courts, respectively, protected the video game industry's
interests by endorsing children's free speech rights as equivalent to those of
adults, suggesting that parents cannot "enlist the aid" of the state in shielding
their children from ideas of which they disapprove, and even asserting that
exposure to offensive media is essential to children's development into mature
citizens."'
In Kendrick, the Seventh Circuit established for the first time that violent
video games constituted protected speech under the Constitution.' 26 There, the
electronic game industry sought an injunction against an Indianapolis
ordinance restricting access to video games deemed "harmful to minors" by the
terms of the ordinance in arcades and other public establishments. 127 In
denying the injunction, the district court did not directly conclude that video
games fell under free speech protections, but rather based its holding on the
theory that the restrictions were narrowly tailored to serve a legitimate state
interest, namely targeting violence.
28
The Seventh Circuit directly addressed the issue of whether interactive
video games constitute speech for purposes of the First Amendment and
determined that they did. Before Kendrick, video games had been generally
considered outside the scope of First Amendment protection because they
1, 6-7 (2004).
123 244 F.3d 572 (7th Cir. 2001).
124 329 F.3d 954 (8th Cir. 2003).
125 Id. at 959, 960; Kendrick, 244 F.3d at 577.
126 Bonnie B. Phillips, Note, Virtual Violence or VirtualApprenticeship: Justificationfor the
Recognition of a Violent Video Game Exception to the Scope of First Amendment Rights of
Minors, 36 IND. L. REV. 1385, 1388-89 (2003) (also reviewing treatment of video games by the
courts prior to Kendrick).
127 Kendrick, 244 F.3d at 573.
128 Am. Amusement Mach. Ass'n v. Cottey, 115 F. Supp. 2d 943, 946 (S.D. Ind. 2000).
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failed to communicate or express ideas. 129 Beginning in the 1980s, however,
technological developments transformed video games from simple shooting
games, more analogous to board games or to pinball than to movies, to
elaborate interactive scenarios with a high level of graphic realism and a wide
array of options for a player's actions. Holding the Indianapolis ordinance
unconstitutional, the circuit court in Kendrick emphasized these qualities. In
violent video games, Judge Richard Posner recognized age-old themes
common to children's literature and movies, and he refused to accept the
argument that the interactive character of the games sufficed to render them
distinctive from protected forms of speech. 3 0
Similarly, in Interactive Digital, where the plaintiff video game companies
and trade associations sued St. Louis County to enjoin the enforcement of an
ordinance that banned selling or renting violent video games to minors or
allowing them to play such games in public without parental consent,' 3 ' Judge
Morris Sheppard Arnold concluded from the evidence of scripts, storylines,
character development, and dialogue that the violent video games were not
analytically distinguishable from media such as literature and movies for the
purposes of the First Amendment.1
32
Considering the Supreme Court's expansion of protected speech categories
in recent years to include even live nude dancing, 33 it would be difficult to
argue that these types of imaginative games do not meet the test., 34 What is
peculiar about the holdings by both the Seventh and Eighth Circuits is the way
in which they seemed to suggest that children's exposure to violent media,
whether distasteful or not, is a necessary element of our culture. In fact, Judge
Posner went further in refusing to draw a constitutional bright line somewhere
between Homer's Odyssey and video games "with their cartoon characters and
stylized mayhem," and launched a spirited defense of violence as an integral
129 Garry, supra note 82, at 149 (discussing America's Best Family Showplace v. City ofNew
York, 536 F. Supp. 170 (E.D.N.Y. 1982) as an example of an early video game case that set a
precedent of denying constitutional protection to video games).
130 Kendrick, 244 F.3d at 577-78.
13' 329 F.3d at 957.
132 Id.
133 See Schad v. Borough of Mount Ephraim, 452 U.S. 61, 66 (1981). For a more extended
discussion of the "very inexact and not universally applicable definitions and descriptions of
what conduct the Court will consider speech for purposes of applying First Amendment
protections," see Laughlin, supra note 81, at 490-518.
134 See Laughlin, supra note 81, at 492-519 (arguing that modem video games warrant
categorization as speech).
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part of Western culture.13 1 In a disturbing twist, the Seventh Circuit's
argument against regulating extremely violent interactive media begins to
resemble an argument in favor of playing the games at issue.
E. Compelling Interests and the Quest for the Elusive Causal Link Between
Video Game Violence and Harm to Minors
Content-based regulation of protected speech, such as was at issue in
Kendrick and Interactive Digital, is subject to strict scrutiny in the U.S.
constitutional regime, such that Indianapolis and St. Louis County were
required to demonstrate that the given ordinance served a compelling
government interest and that it was narrowly tailored to achieve that end. In
both cases, the municipalities argued for a government interest in protecting
the psychological well-being of minors.'36 And in both cases the circuit courts
cited the lack of a definite causal link between playing violent video games and
subsequent aggressive behavior or psychological harm, claiming that the
empirical evidence proffered in court failed to rise above the level of
conjecture and vague generalities.' 37
The courts raised legitimate issues about the scientific evidence, such as
that the research had been conducted on adults rather than on children,'
involved games dissimilar to the ones at issue,' 9 or failed to distinguish
between violent interactive media and violent noninteractive media, such as
movies. 4 Yet the courts also seemed to require a level of specificity in
research studies that would make establishment of a compelling interest
practically unattainable.
Currently, the evidence of potential harm deriving from children's exposure
to extremely violent video games is substantial. In the United States, 92% of
children and adolescents aged two to seventeen play video games and nine out
of ten of the top-selling video games contain violence, serious violence in
about half of them. 4' Numerous prominent organizations concerned with
children's physical and mental health, including the American Academy of
13 Kendrick, 244 F.3d at 577-78.
136 Interactive Digital, 329 F.3d at 958.
"' Id. at 958-59; Kendrick, 244 F,3d at 578-79.
38 Interactive Digital, 329 F.3d at 959.
139 Kendrick, 244 F.3d at 578.
140 Id. at 577-79.
"' Henry J. Kaiser Family Foundation, Key Facts: Children and Video Games 1-2 (2002),
http://www.kff.org/entmedia/3271 -index.cfm.
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Pediatrics, have joined together to issue a statement that over one thousand
studies overwhelmingly demonstrate a causal connection between media
violence and aggressive behavior.4 2  In addition, empirical research has
demonstrated that video game-playing negatively affects learning and promotes
emotional desensitization. 43 A much-cited study by Retired Lt. CQ1. Dave
Grossman, a former psychology professor at the United States Military
Academy, indicates that first-person shooter games cause children to disregard
their natural aversion to killing, while providing them with target practice akin
to video training used by the U.S. military services.44 While not every
adolescent who plays violent video games will be inspired to commit real life
crimes, it is at least noteworthy that a common characteristic of school
shooters has been obsessive involvement with violent media. 45
In Germany, controversy has endured regarding empirical proof of the
effects of media violence, 46 and yet the Federal Constitutional Court has
declared that the legislature has discretion to attribute to media contents a
harmful effect on minors without producing scholarly-empirical evidence; in
fact, the legislature would only exceed its decision-making authority if the
evidence excluded the possibility of endangerment of minors.147 As invasive
as this pronouncement might sound to Americans at first, the relativizing
approach to empirical evidence may open doors to a more profound debate on
the subject of media effects. In a commentary on the Protection of Young
Persons Act, Bruno Nikles expresses this possibility:
It must be recognized, that social processes in their multi-factored
contexts do not lend themselves to being judged or even to being
steered exclusively according to empirically incontrovertible
cause and effect frameworks. Among the abilities that a society
142 Joint Statement on the Impact of Entertainment Violence on Children, Congressional
Public Health Summit, July 26,2000, http://www.aap.org/advocacy/releases/jstmtevc.htm. The
other organizations are: the American Academy of Child and Adolescent Psychiatry, the
American Psychological Association, the American Medical Association, the American Academy
of Family Physicians, and the American Psychiatric Association. Id.
143 Phillips, supra note 126, at 1396-97.
144 KEVINW. SAUNDERS, SAVING OUR CHILDREN FROM THE FIRST AMENDMENT 46-47 (2003).
14' Laughlin, supra note 81, at 536.
146 See Jtirgen Fritz & Wolfgang Fehr, Virtuelle Gewalt: Modell oder Spiegel?, http://www.
medienpaedagogik-online.de/cs/00803/ (last visited Apr. 8, 2006) (discussing theories of media
effects on children).
14' Bundesverfassungsgericht [BverG] [Federal Constitutional Court] (402/87) Nov. 27,
1990, Neue Juristische Wochenschrift [NJW] 1991, 1474, 1472 (F.R.G.).
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cannot do without is the ability to steer developments, through
cultural and political discourse, without always exactly being
able to foresee results. Thus, in the area of child and youth
protection, suppositions regarding endangerment or potential
risks sometimes suffice to carry on discussions about pedagogical
approaches or legal regulations.148
An alternative argument for a compelling state interest in regulating
minors' access to violent media in Interactive Digital was the government's
role in "assisting parents to be the guardians of their children's well-being." '149
But the Interactive Digital court adamantly rejected this approach, holding that
the County had no power to limit First Amendment rights as a means of aiding
parental authority, and refusing to see the government's role in aiding parents
to be guardians of their children as "an unbridled license.., to regulate what
minors read and view."' 50 Judge Posner had argued in Kendrick even more
vigorously against government support of parental restrictions. He
polemicized, "[p]eople are unlikely to become well-functioning, independent-
minded adults and responsible citizens if they are raised in an intellectual
bubble."'' Furthermore, he argued, "[t]o shield children.., from exposure to
violent descriptions and images would not only be quixotic, but deforming; it
would leave them unequipped to cope with the world as we know it."'
Under German law, the care of children is both the natural right and duty
of parents, but the state also has a constitutional duty to watch over them.'53
The right of the state to intervene is based on the best interests of the child and
founded on the fact that children cannot protect themselves against dangers to
their personal development.'54 Of course, the argument could be made that
parents and teachers, not the government, should be responsible for inculcating
48 NIKLES ET AL., supra note 20, at 4-5. A District of Columbia Circuit court was willing to
adopt a similar approach in upholding an FCC regulation confining indecent broadcast
programming to the hours between 10 p.m. and 6 a.m., ruling "a scientific demonstration of
psychological harm is [not] required in order to establish the constitutionality of measures
protecting minors from exposure to indecent speech." Garry, supra note 82, at 146 (quoting
Action for Children's Television v. FCC, 58 F.3d 654, 661 (D.C. Cir. 1995)).
149 329 F.3d at 959.
150 Id at 959-60.
1 Kendrick, 244 F.3d at 577.
152 Id. at 577-78.
153 NuKLES ET AL., supra note 20, at 3; GG art. 6, Abs. [para.] 2.
114 NIKLES ET AL., supra note 20, at 3.
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values in children,' but this argument raises the issue of whether even the
best-intentioned parent will be justified in relying solely on information about
potentially harmful products that derives from sources controlled by the
manufacturers of those same products.
V. POSSIBILITIES FOR BALANCING CHILD PROTECTION AND
FREE SPEECH VALUES UNDER THE U.S. CONSTITUTION
A. Violence and Obscenity
Although the free speech regime in the United States is absolutist, relative
to the German approach, it does allow for a degree of value-balancing. The
Supreme Court has recognized that some forms of speech are of such low
value that they do not warrant the full protection of the First Amendment. A
governmental interest in shielding communities from sexually explicit
materials has been found to outweigh free speech protections, for example." 6
As the Kendrick court stated: "No proof that obscenity is harmful is required
either to defend an obscenity statute against being invalidated on constitutional
grounds or to uphold a prosecution for obscenity. Offensiveness is the
offense."' 57 Legislators have attempted to expand the constitutional scope of
obscenity to include violence by applying the language of a three part
obscenity test enunciated in Miller v. California to violent content. 5 ' The
Kendrick court rejected this tactic, pointing out that harm, rather than
offensiveness, was the basis upon which Indianapolis sought to regulate violent
video games, and affirming that "the traditional concern" with obscenity was
graphic sexual conduct.'59 Similarly, in Interactive Digital, when St. Louis
County proposed that graphically violent video games were obscene as to
," See, e.g., Laughlin, supra note 81, at 530-31 (discussing the views of Marjorie Heins).
156 See Roth v. United States, 354 U.S. 476 (1957).
157 244 F.3d at 575.
5 413 U.S. 15 (1973). The "Miller test" determines obscenity by answering
(a) whether 'the average person, applying contemporary community
standards' would find that the work, taken as a whole, appeals to the prurient
interest...; (b) whether the work depicts or describes, in a patently offensive
way, sexual conduct specifically defined by the applicable state law; and (c)
whether the work, taken as a whole, lacks serious literary, artistic, political or
scientific value.
Id. at 24.
159 Kendrick, 244 F.3d at 576.
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minors, the court admonished that "material that contains violence but not
depictions or descriptions of sexual conduct cannot be obscene."' 6 °
The logic of separating categories of offensiveness in this manner has been
called into question, however, not only by legislators who propose bills
directed at sex and violence in video games, but also by the ESRB content
descriptors, which presumably reflect the Board's perception of public concern
regarding violent, as well as sexual content, and by legal scholars. Professor
Kevin W. Saunders, for instance, has argued for a re-examination of the
concept of "obscenity.'' l He takes a broad historical view, pointing out that
the exclusive identification of obscenity with sexual or excretory functions did
not develop until the latter half of the nineteenth century. 16 Victorian era
concerns led to a focus on sex in efforts to regulate obscenity, but some
statutes reflecting an interest in regulating lurid reports of criminal deeds, for
example, continued to use the word "obscene," indicating that its meaning had
once been broader. 63 Saunders therefore proposes that policy justifications
enunciated in the Miller obscenity test could be applied equally well to violent
media with only slight adaptations. 6' In order not to encroach on otherwise
protected speech, the Miller test excludes works of political or aesthetic
significance; Saunders believes this approach would apply equally well to
violent media and would mitigate the weakening of the First Amendment.' 65
Even if the courts refuse to expand the obscenity exception, there is nothing
to prevent courts from developing new low-value categories of speech as
technological developments warrant, according to Professor Patrick Garry. 66
This reduction in constitutional protection of speech would not inevitably
place undue constraints on free expression.167 In a "media-abundant" society
such as ours, Garry argues that restriction on a particular medium would not
necessarily amount to censorship of ideas or information: "Courts should look
at the whole of the media society to see if a restriction on one form of media
is really an unconstitutional infringement on speech."'
168
160 329 F.3d at 958 (citing Video Software Dealers Ass'n v. Webster, 968 F.2d 684, 688 (8th
Cir. 1992)).
161 SAUNDERS, supra note 144, at 154-58.
162 Id. at 154.
163 Id.
164 Id. at 150-51.
165 Id. at 155.
6 Garry, supra note 82, at 161.
167 Id. at 151.
168 Id.
[Vol. 34:743
FIRST AMENDMENT AND CHILD PROTECTION GOALS
The appeals courts in Kendrick and Interactive Digital assumed that a free
marketplace of ideas existed to whicl children deserved access, unless
restrained by their parents. But Garry questions how free the marketplace is
when impressionable minds are the subjects of marketing and to what extent
ideas are truly involved.'69 The video game industry has argued that it will
have to "sanitize" its games if they do not receive full constitutional
protection. 70 "But 9ven if such 'sanitization' occurs," queries Garry, "will an
idea or opinion be smothered? Is somehow the spirit of the First Amendment
violated if video games have a little less blood and gore and mayhem?" ''
These are valid considerations that should play a greater role in the
development of First Amendment jurisprudence.
B. Envisioning a Dual First Amendment
As an alternative to expanding categories of low-value speech to include
violent content, Saunders has argued convincingly that the time has come to
consider the special situation of children and, accordingly, to apply the First
Amendment differently to minors than to adults.'72 "When the r~cipient of the
speech is a child still developing psychologically, the costs of unrestrained
speech may be too high," he writes.'73 His reasoning mirrors attitudes which
undergird the German framework of child protection, in that he emphasizes
both the need to protect children in their development, and the benqfit derived
therefrom by the rest of society.' 74 "Any negative effects that free expression
has on children affect not only children but society as a whole."'7 5
Proponents of a "dual" First Amendment have looked to Ginsberg v. New
York as the seminal case establishing that minors have less extensive First
Amendment rights than adults.'76 In Ginsberg, a luncheonette owner sold
"girlie" magazines to a sixteen-year-old boy, prompting scrutiny of a New
York penal law that prohibited "the sale to minors under seventeen years of
age of material defined to be obscene on the basis of its appeal to [minors]
169 Id. at 152.
170 Id.
171 id.
72 SAUNDERS, supra note 144, at 158-63.
171 Id. at 2.
'74 See, e.g., NIKLES ET AL., supra note 20, at 4-5.
171 SAUNDERS, supra note 144, at 2.
176 See, e.g., id. at 168.
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whether or not it would be obscene to adults."'7 7 As the regulated content in
this case was not protected speech, it was subjected only to rational basis
scrutiny.178 Writing for the majority, Justice Brennan affirmed that the statute
did not invade "the area of freedom of expression constitutionally secured to
minors" and that "it was rational for the legislature to find that the minors'
exposure to [the racy magazines] might be harmful.' ' 179 The fact that the
statute adjusted the definition of obscenity to fit the measure of appeal it had
to minors under seventeen did not trouble the Court. Rather, the majority
found justification in "the State's constitutional power to regulate," and a
"transcendent interest" in, the well-being of its children.1
8 0
Although Justice Brennan did not feel that the Ginsberg case required more
general consideration of "the guarantees of freedom of expression upon the
totality of the relationship of the minor and the State,"'' he did imply that "the
area of freedom of expression constitutionally secured to minors" might differ
from that of adults.182 Application of the variable standard for obscene
materials to extremely violent media products that are offensive to community
standards and that have no redeeming aesthetic, political, or scientific value
would not affect adult free speech rights and makes good sense. The federal
district court judge in Kendrick approved this proposition and was "not
persuaded there is any principled constitutional difference between sexually
explicit material and graphic violence, at least when it comes to providing such
material to children.'1 3 He favored an expansion of the Ginsberg principle,
and noted thoughtfully, albeit with a degree of hyperbole, that:
[i]t would be an odd conception of the First Amendment and
'variable obscenity' that would allow a state to prevent a boy
from purchasing a magazine containing pictures of topless
women in provocative poses, as in Ginsberg, but give that same
boy a constitutional right to train to become a sniper at the local
arcade without his parent's permission. 184
177 Ginsberg v. New York, 390 U.S. 629, 631 (1968).
17 Id. at 641.
179 Id. at 637-39.
'80 Id. at 639-40.
181 Id. at 636.
182 Id. at 637.
183 Am. Amusement Mach. Ass'n, 115 F. Supp. 2d 943,946 (S.D. Ind.), rev'd, 244 F.3d 572
(7th Cir. 2001).
184 Id. at 981.
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The odd conception, of course, won out when the case went to the Seventh
Circuit. Nonetheless, some hope remains for the proponents of a dualistic First
Amendment as the Supreme Court has never directly ruled that violent material
cannot be deemed obscene or at least regulable.
American jurisprudence would do well to recognize, as Germany has in the
Protection of Young Persons Act, that children are at once autonomous beings
and yet dependent on adults, and that their unique developmental stage entitles
children to a higher degree of protection. Furthermore, a democratic society
depends upon the healthy development of children.'85 The fear that children
could grow up in an "intellectual bubble" because they could not play Grand
Theft Auto seems exaggerated. Regardless, the danger could be further
minimized, as Saunders has suggested, by ending free speech restrictions on
children under a dual First Amendment regime at age seventeen, a year before
minors are entitled to participate in civic life as voters.'86
C. Children's Rights, Human Dignity and a Dual First Amendment
A reconceptualization of children's rights to include protection from
harmful media could gain additional support from the exposition of positive
rights for children in international law.'87 The American attitude, rooted in
skepticism about government action and power, is that constitutional rights
depend upon judicial enforceability and only negative rights can be adequately
enforced.'88  Yet, positive rights for children are widely accepted
internationally, and most liberal democracies include affirmative governmental
obligations in their constitutions. 89 International consensus on this point is
reflected in the United Nations Declaration of the Rights of the Child 9 ° and in
the United Nations Convention on the Rights of the Child. 9 '
185 See Garry, supra note 82, at 146.
186 SAUNDERS, supra note 144, at 259-60.
187 See generally Ezer, supra note 122 (discussing positive rights for children, but not
addressing protection from harmful media).
188 Id. at 7-8.
189 id. at 9.
'90 United Nations Declaration of the Rights of the Child, Preamble, G.A. Res. 1386 (XIV),
U.N. GAOR, 14th Sess., Supp. No. 16, U.N. Doc. A/4354 (Nov. 20, 1959) (asserting the child's
need for special safeguards, including legal protection, to ensure healthy and normal
development, notjust in a physical sense, but also in mental, moral, spiritual, and social senses);
Ezer, supra note 122, at 24.
191 Convention on the Rights ofthe Child, Nov. 20, 1989, 1577 U.N.T.S. 3 (imposing binding
obligations, albeit without enforcement power, on parties to protect children from violence,
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According to Professor Tamar Ezer, "[t]he rights rhetoric frames
relationships in the mind and in public discourse, shaping people's conduct.
In this way, the description of relationships between parents, children, and the
state powerfully affects how individuals and society treat children."' 92 The
concept of human dignity, which has been the cornerstone of the international
human rights movement, deserves a place in American jurisprudence as it
relates to children's rights, in Ezer's estimation. 93 The connection between
children's dignity and their rights lies in the recognition of their dependence,
capacity for growth, and autonomy.' 94 Although Ezer, herself, does not discuss
the issue of protecting minors from harmful media, her highlighting of the
concept of children's dignity potentially provides a basis for defining a societal
responsibility toward children that would include protection from exposure to
excessive depictions of violence.
As can be seen in the German example, the language of positive rights,
itself, fulfills a crucial normative and educative function by outlining in
extensive detail the various spheres of responsibility in regard to fostering the
healthy development of minors, and provides for public education regarding
the goals of the law. The fact that dignity is not enunciated as such in the U.S.
Constitution does not mean that it cannot play a meaningful role in redefining
children's rights; after all, privacy is also not mentioned in the Constitution as
a protected right and yet has secured central importance in our legal culture. 95
VI. CONCLUSION
Germany's legal response to the dangers posed to minors by interactive
media, as embodied in portions of the Protection of Young Persons Act,
provides an instructive example to the United States. Some lessons are more
philosophical and suggest ways in which American legal scholars could
reorient their thinking about free speech and child protection. Others are more
practical in nature.
On the philosophical side, Germany does not make the goal of protecting
young people as they mature into full members of society dependent upon
specific assessments of sometimes conflicting empirical evidence. Legislators
abuse, neglect, and exploitation). The Convention has been adopted by 191 states, every nation
except two: Somalia and the United States. Id.
192 Ezer, supra note 122, at 48.
19' Id. at 49.
194 Id.
19' Id. at 37.
[Vol. 34:743
2006] FIRST AMENDMENT AND CHILD PROTECTION GOALS 775
and the courts in the United States have perhaps become too focused on
defining and quantifying the harm (or benefits) of video games. This approach
engenders controversy without end as to whether video games can be made the
culprits for more general social ills. Yet ignoring the overwhelming research
evidence that, specifically, highly violent interactive games have negative
effects on child development leaves children vulnerable in unnecessary ways.
While the costs of restricting adult access to free expression in this area might
be high, the unique developmental needs of minors suggest that limiting
exposure to ultra-violent media according to age level would not only benefit
the individuals, but also society.
In defining harm to minors, First Amendment jurisprudence should
maintain a greater flexibility and acknowledge that empirical research studies
cannot immediately provide the answer for each emerging technology. It
should take note of the possibility that "[i]n its own way, the quest for a
definitive scientific answer to the question of whether violent media cause
violence is as persistent and as elusive as the dream of mechanical life,""' and
should allow for preventive measures to be taken with imperfect information
where children's human dignity and best interests are at issue.
Essentially, the core democratic values that the Constitution is designed to
protect would be better served by a balancing of the type found in the German
constitutional scheme, which places a higher value on the dignity of the
individual young person and on the functioning of a vital democracy than on
the interactive software industry's access to juvenile markets. Moreover,
emphasis on the dignity of children and the assertion of a positive right to
protection gains support from international law provisions. Despite current
trends, the assertion of positive rights for children remains a possibility within
the American constitutional scheme. A number of approaches suggested by
legal scholars, including expansion of the category of obscenity, the
development of new categories of low-value speech, and the concept of a dual
First Amendment, present viable ways to respond to new understanding of the
harmful effects of extremely violent media on children, without impinging on
adult free expression.
By orienting ourselves around the fundamental right of children to human
dignity and by demanding that the law be responsive to their unique needs, as
the Germans have done, we could better take account of the spectrum of
negative influences that threaten children's healthy development into
.96 Margaret Talbot, The Way We Live Now: My Son the Cyborg, N.Y. TIMES, June 15, 2003,
at 6-11, available at 2003 WLNR 5204979.
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autonomous individuals. In terms of the harm juveniles potentially suffer from
exposure to interactive games that are not age-appropriate, it makes little sense
to uphold a free speech regime in which extreme violence receives more
constitutional protection than explicit sexuality in regard to minors. The
German example provides an alternative model, but the voluntary ratings
system touted by the interactive software industry, itself, acknowledges that
concerns traverse these categories, by including content descriptors that warn
of violent as well as sexual content. Cultural conservatism and exaggerated
fears may have motivated attempts to regulate minors' access to new media in
the past, but the fear of appearing culturally conservative should not now lead
American legislatures and courts to ignore the current situation of youth and
the increasingly violent nature of games available to them in the marketplace.
The goal of restricting the access of young people to harmful media need not
raise the specter of government censorship, as the German example shows. A
flexible legal apparatus that allows for constant reassessment of its methods
and goals is not the same as a flat ban on certain content. And, in some ways,
a restrictive system, such as Germany's, can allow for greater democratic input
than a regulatory approach, such as the ESRB represents, designed and
interpreted by the industry that paradoxically seeks to profit by undermining
the goals of the system.
The German Protection of Young Persons Act demands the engagement of
many sectors of society in interpreting its goals, and also the integration of
media education and research into the legal apparatus. Although the level of
governmental intervention under German child protection law perhaps rises
above the tolerance level of Americans, the removal of products from the
market for juveniles remains subject to challenge and decisions about ratings
are not eternally valid, but rather are subject to review. Furthermore, the law
as a whole does not escape reassessment-in 2008 it is due to expire, at which
time it will be reevaluated.'97 This level of flexibility would almost certainly
make legislation restricting harmful media less repugnant to the public and the
courts. In designing legislation to combat the alleged harm emanating from
violent video games, American legislators would do well to build in
responsiveness to developments in technology, as well as our understanding
of how media affect children.
On a practical level, the German youth protection scheme is a remarkable
model of cooperation between industry and government, one that efficiently
promotes accountability. The government has allowed self-regulatory boards
'9' IVD, JUGEND UND GEWALTMEDIEN, supra note 12, at 11.
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with superior knowledge of the products on the market to evaluate new
products and make determinations of age-appropriateness in general. At the
same time, it has made those boards accountable to the government for
maintaining standards by making their licenses revocable. The link established
between these boards and the state media institutes also assures that
developments in research on the effects of media will be brought to bear on the
ratings system. The dissemination of responsibility in this way, however,
provides a balance in the Protection of Young Persons Act that not only shields
children from market-oriented forces, but also restrains government
intervention in the lives of citizens.
The self-regulation approach in the United States, in contrast, depends
largely upon the goodwill of retailers large enough to see a benefit in
adherence to voluntary ratings guidelines designed by the game software
industry. The goals of such a system are obscured by efforts to escape its
constraints by incorporating increasingly violent or offensive content into
established categories. In addition to the lack of effective enforcement
measures and misleading marketing, a dearth of consumer education makes it
difficult for parents to exercise meaningful control over their children's
exposure to media that is arguably not age-appropriate.
If ours is a society that values both parental authority and the freedom to
make up one's own mind, it makes sense to place stringent controls on the
marketing of ultra-violent video games to children and to provide mechanisms
for evaluating and disseminating information about the dangers they pose. The
German approach of industry self-regulation under government oversight is
worth examining in the coming years as American legislatures and courts
continue to wrestle with the issue of balancing free expression rights and a
state interest in protecting young people.

